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as penal.169 Otherwise, it applies as part of the personal law.170
Relation to the jorum. The subject under discussion fur-
nishes significant applications of the general doctrine of public
policy. To enforce a domestic policy upon a case subject to
foreign law, a strong tie between the case and the forum should
be present. Thus, Swiss law quite appropriately entitles a
foreigner domiciled in Switzerland to invoke the Swiss
Federal Constitution, as opposed to his national law, in protec-
tion of his right to marry. Political or racial prohibitions, even
if not specifically eliminated by the Constitution, will be dis-
regarded on behalf of a resident foreigner. A non-domiciled
alien has no such right; on the contrary, the cantonal author-
ities are required to prevent him from entering into a marriage
not recognized by his homeland.171
Some codes, it may be remembered/72 following the ex-
ample of section 4 of the Austrian Civil Code, are restricted in
their external effect to transactions intended to have effect
within the territory of the personal law. The Austrian Supreme
Court declared valid, despite Austrian impediments, a mar-
riage celebrated abroad by an Austrian citizen, in the absence
of intention to return to Austria immediately .This rule was
applied even to former Catholic priests and to marriages be-
169 England: Scott v. Att. Gen. (1886) n. P.D. 128 declared inoperative the
South African restriction on remarriage by the guilty party.
France; Trib. civ. Marseilles (Nov. 25, 1925) Clunet 1926, 388 refused
recognition to a Serbian episcopal decree of divorce, because it contained a
clause making remarriage dependent on the bishop's consent, which the court
deemed inseparable, but the court should have recognized the divorce without
the remarriage clause, see Note in Gaz. Pal. 1926. i. 442.
Germany: KG. (May 30, 1938) JW. 1938, 2750-refused to apply the delay
for remarriage imposed by a Swiss court in accordance with arts. 104 and 150
of the Swiss C. C. because of its penal ("somewhat disgracing") character.
Switzerland: Prohibition of remarriage declared in a divorce decree by a
Yugoslav bishop is not recognized, Just. Dep., BB1. 1928, II 309.
170England: Warter v. Warter (1890) 15 P.D. 152 per Sir James Hannen,
Pres., recognizes a six months' delay after decree under the -Indian Divorce
Act, No. 4 of 1869. See also supra p. 269.
171 HUBER-MUTZNER 430, gives a clear picture; BECK} NAG. 205 no. 49.
172  Supra p. 117, n. 55.